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Opi ni on by Hohein, Adm nistrative Trademark Judge:

Toi keon Parham has filed an application to register the
term"Ms. TAO" as a service mark for her "entertai nnment services
in the nature of live nusical perfornmances.""

Regi stration has been finally refused on the ground
that the specinens of record are unacceptabl e because they fai
to show service mark use of the term"Ms. TA™" for entertai nnment
services in the nature of |ive nusical performances. Sections
1(a), 3 and 45 of the Trademark Act, 15 U S.C. 8§ 1051(a), 1053
and 1127; and Trademark Rul e 2.56.

' Ser. No. 76/199,487, filed on January 24, 2001, which alleges a date
of first use anywhere and in conmerce of 1995.
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Appl i cant has appealed. Briefs have been filed, but an
oral hearing was not requested. W affirmthe refusal to
regi ster.

According to her initial brief, applicant "is a fanous
nmusical artist in the rap genre.” Applicant, in such brief, also
states that the specinens of use originally filed with her
application consist of "copies of nagazine articles on the
subj ect of Applicant.” As accurately noted by the Exam ning
Attorney in his brief, of the two specinens originally submtted,
one "consists of a page froma nagazine featuring a transcript of
an interview conducted with the applicant,” while the other
(which seens to be a portion of an advertisenent rather than an
excerpt froma nmagazine article) "consists of a [representation
of a] woman |ying down surrounded by what appears to be pieces of
fried chicken, along with the wording "on the menu ... nms. toi."?
The former, which appears on page 100 of the June 1998 issue of
The Source, sets forth the follow ng pertinent excerpt (bold in
original):

Ms. Toi, you did a lot of the singing, but

had very little real mc tinme rapping. Wy

R%F?TO: | was in Chicago when they finished

the al bum a nenber of ny famly passed.

cane back and did the singing so | could be

pl aced on the al bum The guys handl ed t hey

[sic?] business, and when | cane back, | just
vi bed on hooks.

? Al though applicant asserts, in her initial brief, that "[t]he
articles feature photographs of Ms. TO with a mcrophone and with
other rap artists,"” and further contends, in her reply brief, that one
such photograph "is featured in The Source magazi ne, and ... appears
on the first page of the article submtted, page 98," the Exam ning
Attorney is correct that the record does not contain any photographs
or articles picturing applicant with a m crophone.
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VWhat will your role in the group [MIlitia]
Rg? TO: | hold things together with the
femninity. ..
The | atter specinen, underneath the words "finga | ookin' good,"
lists the nanes of various individuals apparently responsible for
"phot ography by," "art direction by," "fashion by," "hair by,"
"makeup/ groom ng by" and "chef/food styling by." Such credits
are followed by, at the bottom the nanes of "saafir," "terry
dexter" and, as noted above "ns. toi," as being "on the nenu."
Applicant, while continuing to maintain that the
specinens originally filed evidence service mark use of the term
"M5. TA," submtted as an additional specinen "a photocopy of a
| abel for a 'denp’ videotape containing a |ive nusical
performance by Applicant."® Such |abel reads as follows:
| CE CUBE Featuring MACK 10 &
M. TO
Contact: DAN STUART, Esqg.
Office: (310) 859-5227
Mobile: (310) 740-1080
CGting In re Advertising and Marketing Devel opnment
Inc., 821 F.2d 614, 2 USP@@d 2010, 2014 (Fed. G r. 1987), for the
proposition that a specinen should be accepted as show ng service
mark use if the speci men shows a direct association between the
mar k sought to be registered and the identified services,
applicant insists in her initial brief that:
Here, both sets of specinens show use of the

mark for |ive mnusical performances.
Specifically, the magazine article is one of

* Although referred to by applicant as a "substitute" specinen, it is
clear fromher argunents that she relies on all three of the specinens
of record as supporting her position.
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the nost effective forns of advertising for

| ive nmusical performances, while the

vi deotape is a "deno tape," used to market

Applicant's live nusical performances to

pronoters, record conpanies, and the |ike.

Applicant, in her reply brief, asserts that because "[n]usical
artists grant interviews to pronote their services, ... the
articles that result are pronotional material” and hence, in this
case, the references to "Ms. TA" in the excerpt fromthe
magazi ne article denonstrates service mark use thereof for live
nmusi cal performances.

Wth respect to the videotape, applicant urges (for the
first tinme in the prosecution of her application) that the case
of Inre Ames, 160 USPQ 214 (TTAB 1968), "is anal ogous to the
facts of this appeal.” |In such case, the Board, supra at 215,
hel d in connection with an application to register "NEAL FORD &
THE FANATI CS" as a service mark for "entertai nnent services
rendered by a record[ing] and instrunmental group” that specinens
consi sting of advertisenents of phonograph records nmade by the
group and which "[p]Jromnently featured ... a picture of the
group ... beneath [which] ... there appears the wordi ng ' booked
by the Acuff-Rose Corporation', followed by the address and
t el ephone nunber of said corporation,” served to pronote the
entertai nment services of the group in addition to the group's
phonograph records. Simlarly, applicant contends that (italics
in original):

In this case, Applicant's specinens do nuch

nore than sinply serve to pronote Applicant's

services. |In fact, they offer an even

stronger "direct connection” between

Applicant's mark and her entertai nnment
services than the sanpl es accepted by the
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Board in Ames. Applicant's denp tape
features footage of Applicant actually
performng live--clearly show ng Applicant's
services--as opposed to the still photo of
the nusical group in Ames. As was the case
in Ares, Applicant's deno tape is |abeled
with the booking contact for Applicant's live
nmusi cal performances, nanely Dan Stuart,
along with his contact information. In
addition, while the acceptable specinen in
Ames was actually an advertisenent for
records, rather than live nusica
performances, Applicant's denp tape is
pronotional material for |ive mnusica
performances. Applicant's deno tape speci nen
offers a direct association between
Applicant's mark and her entertai nnment
services, an association that is
significantly nore direct than the specinens
the Board held were acceptable in Anes.
Therefore, the Board shoul d accept
Appl i cant's speci nens.

As stated by the Board in In re Manci no, 219 USPQ 1047,
1048 (TTAB 1983), while "an individual's name may function to
identify both the individual and the goods sold or services
rendered by that individual,” such a nane "nay be registrable as
a trademark or service mark only if the specinens of use filed
with the application denonstrate trademark or service mark use of
the individual's nane."” |If, however, the specinens of use
denonstrate that an individual's nane is used "nerely to identify
the particul ar individual who endorses the goods or perforns the
services set forth in the application,” then the individual's
nane is not registrable as a trademark or service mark. In re
Lee Trevino Enterprises, Inc., 182 USPQ 253, 253 (TTAB 1974).
Thus, the issue in this appeal is whether the specinens submtted
in connection with the application evidence use of "M5. TO" as a

service mark to identify her entertainment services in the nature
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of live nusical performances or whether they sinply identify a
particul ar nusical perfornmer naned "Ms. TA .'

We agree with the Exam ning Attorney that none of the
speci nens submtted by applicant shows service mark use of the
term"Ms. TA" for entertainnent services in the nature of live
nmusi cal performances. |In particular, as the Exam ning Attorney
accurately points out in his brief (italics in original):

[ T] he nagazine article submtted by the

applicant shows nothing nore than a

transcript of an interview with the
applicant, in which her nane Ms. TAO is used

solely to identify her as an individual. In
ot her words, nowhere in this magazine article
is the wording M5. TO wused ... to identify
the source of ... live nusical performance

services and to indicate their origin.
Li kewi se, with respect to the other originally filed specinen
(which, we again note, seens to be a portion of an adverti senent
rather than an excerpt froma magazine article), it nerely sets
forth "ms. toi," along with two other individuals ("saafir" and
"terry dexter") as the nanmes of perforners, just as such specinen
variously credits the nanmes of other individuals responsible for
phot ography, art direction, fashions, hair styling, nmakeup and
groom ng, and food preparation. Simlarly, as to the additional
speci nen, the use of the term"Ms. TAO" on the | abel of a denp
tape featuring footage of a |live nusical performance by applicant
is solely that of nam ng one of the individual nusical perforners
on such tape and not as a service mark for applicant's live
nmusi cal performance.

W find, therefore, that this appeal is nost anal ogous

to the case of in In re Generation Gap Products, Inc., 179 USPQ
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423 (TTAB 1971), in which an application for registration of
"GORDON ROSE" as a service mark for "singing group entertainnent
services" was refused "on the ground that the specinens filed
show t he designation ' GORDON ROSE' used to identify an individua
who will performthe services clainmed rather than as a mark used
to identify and distinguish services rendered by applicant
corporation.” The Board affirnmed the refusal, finding that the
speci nens of use, which consisted of record | abels, flyers,
newspaper advertisenments and a letter circulated by the applicant
corporation, failed to show use of "GORDON ROSE" as a service
mark for singing group entertai nnment services. Such specinens,
anong ot her things, showed use of "GORDON ROSE" in the follow ng
contexts: "GORDON ROSE and t he GENERATI ON GAP"; "newest singing
personality ... GORDON ROSE"; "GORDON RCSE sings blues & ball ads
--Most exciting new artist of 1967!"; and "Gordon Rose is a

total entertainer ... wth a uniquely versatile singing style
rangi ng fromball ads and blues to fol k-rock and pop." 1d. The
Board also noted in its decision that, as to "the advertisenents
in the trade newspaper, 'Variety', a nanme other than applicant or
its predecessor is |listed for persons desiring to secure the
services of Gordon Rose, the individual." 1d.

Based upon such specinens, the Board in Generation Gap
hel d that:

It is our opinion ... that the

desi gnation "GORDON ROSE" is used nerely to

identify a particular individual of that nane

engaged in the entertai nnment world. Such use

cannot be considered use of "GORDON ROSE" by

applicant or its predecessor as a service

mark to identify services that they nay be
renderi ng.
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Id. at 423-24. In re Ames, supra, the case relied upon by the
applicant therein and which, as nentioned previously, is also
relied upon by the applicant herein, was distinguished by the
Board as follows:

In that case, an individual, R chard C. Anes
was seeking to register "NEAL FORD & THE
FANATI CS" for entertai nnment services rendered
by a recording and instrunental group.

Regi stration was refused on the ground that

t he speci nens which conprised advertisenents
of records nade by the group nerely
advertised the records and did not evidence
use of the mark in the advertising of their
services. The Board reversed[,] holding that
the advertisenents, which also contained

pi ctures of the group and booki ng
information, served to advertise the

entertai nment services of the group as well
as the records. It is thus apparent that the
basic issue in that proceeding was distinctly
different fromthat involved herein and that
the decision serves to reaffirmthe
proposition that each case nmust be resol ved
on the particular record adduced therein ....

The sane is likewise true in this case. "M TOA," as
stated previously, is used on the specinens solely as the nane of
a nusical perfornmer and not as a service mark for entertai nnent
services in the nature of live nusical performances. In
particular, while the denp tape is represented to contain a
recording of a live nusical performance by applicant, the | abel
on such tape--which is the only indication of use of the term
"M5. TA "--evidences use thereof solely to identify the name of
one of three perforners (the others being "I CE CUBE'" and "MACK
10"). Thus, notw thstanding the contact information which is
al so provided on the deno tape | abel, such specinen does not

evi dence service mark use of "Ms. TAO" for applicant's services.
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In the sane vein, neither of the originally filed specinens, as
expl ai ned above, evidences use of "M5. TAO" as a service mark for
applicant's services; instead, in each instance, such termis
used to identify only the nane of an individual mnusical perforner
and not hi ng nore.

Decision: The refusal to register is affirmed.



